PROCEDURES FOR GRANTI NG OF DEFAULT JUDGMENTS
IN THE
UNI TED STATES BANKRUPTCY COURT
FOR
THE WESTERN DI STRI CT OF NEW YORK

Bef ore seeking default judgnment, plaintiff's attorney should make certain
that he or she has (1) properly and tinely served the defendant and (2) filed an
accurate certificate of service. Then, once the tine to answer has expired, he
or she may seek entry of default judgnent, follow ng procedures described bel ow.
*|f a debtor is a defendant, even if he/she fails to file a tinely answer, the
plaintiff nmust bring a default judgnent by notion in accordance with Rule 55(b)
nade applicable by Fed. R Bankr.P Rule 7055.! (If a suggested formis not used,
all of the sanme information nust nonetheless be provided to the Court in a
simlar form)

I. WHEN THE UNDERLYING ACTION | S A CORE MATTER: ?

A

The Cerk of the Court (Paul R Warren) may enter the default
j udgnent if:

the underlying action is a core matter
and

the default judgnment is for a sumcertain?®

In order to obtain a default judgnent in this circunmstance, the
attorney for the plaintiff isto file (1) an Application For Default
Judgnment [suggested form D-1] addressed to the Gerk of Court; (2)
a Certificate of Default [suggested form D-2]; (3) a Request For
Judgnment by Default and Affidavit of Anpbunt Due [suggested form D
3]; (4) an Affidavit of Non-Mlitary Service [suggested formD4].

B.

Wien the action is a core matter, but not for a sumcertain, then
suggested fornms D1 and D2 nust be submtted to the derk, but
sui tabl e application nust be nade to the Judge [with a proposed
order directing entry of judgment] in order to obtain judgnent.

See In re Emerling; B.R 1997 W998674 (Bankr.2nd Cr.
1997).

2See § 157(b)(2) of Title 28 United States Code, as anended
7/ 84.

Not e that the judgnment includes nore than a sum certain when
it expressly or inplicitly includes a threshold equitable
decree such as a declaration that a debt is nondi schargeabl e
or that a paynent was a preferential transfer.



VWHEN THE UNDERLYI NG ACTION IS A NON- CORE MATTER: #

A

The Bankruptcy Judge to whom the matter had been assigned® may
execute a reconmendati on that default judgment be entered, but final
judgrment (even default judgnent) nust be entered by and in the
District Court for the Western District of New York.

In order to obtain such a recommendation, the plaintiff's attorney
istofile D1 and D-2 as above, and additionally: (1) an Affidavit
of Non-Mlitary Service [suggested form D-4]; (2) an Oder to
Transmit Record in a Non-Core Proceeding to District Court, conbi ned
with Findings of Fact, Conclusions of Law and Recommendation
Regarding Plaintiff's Request for Entry of Default Judgnent
[ suggested formD-5]; and (3) an Affidavit of Amount Due [suggested
form D-6]; and (4) Oder (for Execution by US. D strict Judge)
[ suggested form D-7].

If the Bankruptcy Judge, on the basis of the submtted
Recomendati on for Default Judgment, determines that a hearing is
necessary, his secretary will informthe parties of the date of that
heari ng. (For exanple, if the defendant appeared, but did not
answer, the defendant has a right to be heard on the question of the
anount of damages.) After that hearing, the plaintiff's attorney is
to submit a revised Order to Transmt [suggested form D-5], a
revised Affidavit of Amount Due [suggested form D-6], and an O der
execution by the U S. District Judge) [suggested formD 7].

‘See § 157(c), Title 28 United States Code, as anended 7/ 84.

°The last digit of the Buffalo case nunber is followed by a
letter; if theletter is "K', the case is before Judge Kapl an;
if the letter is "B", the case is before Judge Bucki.

(Rv.39



SUGGESTED FORM D- 1

UNI TED STATES BANKRUPTCY COURT
WESTERN DI STRI CT OF NEW YORK
------------------------------------------ APPLI CATI ON FOR ENTRY

IN RE OF DEFAULT
Case No.
Debt or
Plaintiff
Y, A . P. No
Def endant
1. On , a copy of the sumons and conpl ai nt was
served on , the Defendant, and the
certificate of service of was filed in this Court
on
2. Def endant , , has failed to plead or

ot herwi se defend in this action, and the tinme to pl ead or ot herw se
defend expired on

[:] Def endant has appeared in this action (explain nature of
appear ance,;

[ ] Defendant has not appeared in this action, and the tine
to appear has expired.

3. The Defendant is not an infant or inconpetent person.
4. Debtor[_Jis [_]is NOT the Defendant. If debtor is Defendant, a

defaul t judgnment noti on was properly brought and served i n accor dance
with Rule 55 and Fed. R Bankr.P. Rule 7055.

5. It is requested that the Clerk enter default of the Defendant
pursuant to Bankruptcy Rule 7055 and Rule 55(a) of the FFRCP
6. I , plaintiff, or principal of the

Plaintiff, declare under penalty of perjury that the foregoing is
true and correct.

Execut ed:
(Signature)
SUGGESTED FORM D- 2
CLERK' S CERTI FI CATE OF DEFAULT
The default of the Defendant, , is hereby

entered according to | aw

Dat ed:

MARTIN H OOGIEN I'Il, Cerk

SUGGESTED FORM D- 3

UNI TED STATES BANKRUPTCY COURT



WESTERN DI STRI CT OF NEW YORK

-------------------------------------- REQUEST FOR JUDGVENT
BY DEFAULT AND
AFFI DAVI T OF AMOUNT DUE

Case No.
Debt or
Plaintiff
\Y; A.P. No
Def endant

TO THE CLERK

Pursuant to the attached Application for Entry of Default Judgnent
Def endant having failed to appear and Defendant not being an infant or
i nconpetent person, and the tinme for appearance having expired wth
Defendant's Fact of Default having been entered as certified above by the
Clerk, you are requested to enter a default judgnent in favor of the
Plaintiff and agai nst the Defendant in the principal sumof $ , plus
interest in the sumof $ based on § of (at the rate of %

t hrough the date of application), and costs in the sumof $ , maki ng
a total ampount due of $ :

Dat ed:

(Signature)



(Affirmed under penalty of perjury)

SUGGESTED FORM D- 4
AFFI DAVI T OF NON-M LI TARY SERVI CE

I, , amthe attorney for the Plaintiff in the
above acti on.

| have nmde an investigation to ascertain if Defendant in this
proceeding is in the mlitary service of the United States. The results of
nmy investigation are as foll ows.

Fromthe facts set forth above, | am convinced the Defendant is not in

the mlitary service of the United States as defined in the Soldiers' and
Sailors' Cvil Relief Act of 1940.

Dat ed:

(Signature)
(Affirmed under penalty of perjury)



SUGGESTED FORM D-5

UNI TED STATES BANKRUPTCY COURT
WESTERN DI STRI CT OF NEW YORK

I N RE Case No.
Debt or
Plaintiff
\Y; A.P. No
Def endant

ORDER TO TRANSM T RECORD | N NON- CORE PROCEEDI NG TO DI STRI CT
COURT, COMBI NED W TH FI NDI NGS OF FACT, CONCLUSI ONS OF LAW AND
RECOMMVENDATI ON REGARDI NG PLAI NTI FF' S REQUEST FOR ENTRY
OF DEFAULT JUDGVENT

The derk of Bankruptcy Court is directed to transmt this
Adversary Proceeding to the District Court for consideration of the
follow ng, pursuant to P.L. 98-353 (The Bankruptcy Amendnents and
Federal Judgeship Act of 1984).

TO THE DI STRI CT COURT:

Havi ng exam ned the record in this Adversary Proceedi ng and havi ng
found it to be a non-core proceedi ng, the Bankruptcy Court is wthout
authority to enter a final or dispositive order or judgnent. (See, 8
157(c), Title 28 United States Code). Plaintiff has requested entry of
default judgnent.

This Court has determ ned that:

[ ] No hearing was necessary.
[:::] A hearing was necessary, which hearing was held on
at ;

on notice to

at which hearing there appeared

who was heard.



(over)

(2)

Fl1 NDI NGS

This Court now finds that the Conplaint was filed by the Plaintiff on_
; that an affidavit of service was filed attesting
to service of the Sumons and a copy of the Conplaint; that the
Def endant failed to plead or otherwi se defend within the tinme prescri bed
by law and rule; that the Plaintiff has duly and tinely requested entry
of judgnent by default, by application or affidavit filed in this Court
on ; and that the Cerk certified and
entered the Fact of Default on

CONCLUSI ONS

The Plaintiff is entitled under applicable law to entry of judgnment by
defaul t.

RECOMMENDATI ON

Wherefore, it is recommended that the District Court award default
judgnent to the Plaintiff in the amount of $ (plus the all owed
per di em anount which accunul ated since the application for default),
which anount is fully itemzed in the attached Anmount Due [suggested
form D 6] .

Dat e:

U. S. B. J.






SUGGESTED FORM D- 6

UNI TED STATES BANKRUPTCY COURT
WESTERN DI STRI CT OF NEW YORK

I N RE
AFFI DAVI T OF AMOUNT
DUE
Case No.
Debt or

Plaintiff
\Y; A.P. No

Def endant

In support of the Plaintiff's request that the Bankruptcy Court
recoomend and the District Court enter default judgnment against the
above naned Defendant, the Plaintiff submts the following item zation
of damages sought:

Princi pal anount prayed for in conplaint

Pre-judgnment interest®

Costs (for )

Attorney's Fees’

TOTAL DAMAGES

Pl us per diem of
since the date of the filing
plaintiff's request for default

Dat e:

(Signature of Plaintiff/Attorney)

°Based on 8§ of ; at the
rate of si nce , through
the date of the filing of the request.

7 See § 1923, Title 28 United States Code.



SUGGESTED FORM D- 7

UNI TED STATES DI STRI CT COURT
WESTERN DI STRI CT OF NEW YORK

I N RE ORDER
Case No.
Debt or
Plaintiff
\Y; A.P. No
Def endant

Based on the annexed Recommendati on and Certification, it is

ORDERED, ADJUDGED AND DECREED that a default judgnent be
ent ered agai nst the above naned Defendant, in the anmount of

$

Dat e:

U. S. D J.
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